
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   03/14/22 

 
ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be by 
Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 
argument is requested and include specification to be argued.. 
 
Zoom hearing information 

https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz09 
 
 

 1.  TIME:  9:00   CASE#: MSC17-00286 
CASE NAME: AFFINITO VS. AFFINITO 
HEARING ON MOTION TO CONFORM PLEADINGS TO PROOF 
FILED BY MARY AFFINITO, MICHELLE AFFINITO 
* TENTATIVE RULING: * 
 
 The “Motion to Conform Pleadings To Proof,” filed by plaintiffs, is denied. 
 
 The nature of this motion is obscure.  The notice of motion states that it is a motion 
[1] “to confirm pleadings to proof.”  In the introduction to the motion, plaintiffs state that they are 
requesting the Court [2] “to set the scope of the trial, based upon evidence gathered, in 
advance.”  The conclusion of the motion states as follows: 
 

[3]  Plaintiffs file this motion so that the Court may determine in advance which 
causes of action have sufficient evidentiary support to be tried before the jury.  
[4] Plaintiffs seek to avoid any further Motions for Judgment on the Pleadings 
and any Motion for Nonsuit that may be filed prior to the opening of the trial. 

 
 The Court denies plaintiffs’ motion because it is impermissibly vague; in fact, it is so 
vague as to be unintelligible.  Further, there is no legal authority for granting any of the four 
categories of relief hinted at in the moving papers: 
  

 The Court cannot “confirm pleadings to proof,” because plaintiffs have made their 
motion before trial and there is no “proof” presently before the Court.  (Compare, 
South Bay Building Enterprises, Inc. v. Riviera Lend-Lease, Inc. (1999) 72 
Cal.App.4th 1111, 1118 [“[n]ear the close of trial, South Bay moved to amend its 
complaint to conform to the evidence offered at trial”].) 

 The Court cannot “set the scope of the trial” in a manner inconsistent with the 
parties’ pleadings; the issues to be tried are those framed by plaintiffs’ complaint 
and defendant’s answer.  (Cf. Jacobs v. Coldwell Banker Residential Brokerage 
Co. (2017) 14 Cal.App.5th 438, 444 [“[t]he pleadings play a key role in a 
summary judgment motion and ‘set the boundaries of the issues to be resolved at 
summary judgment’”].) 
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 The Court cannot “determine in advance which causes of action have sufficient 
evidentiary support to be tried before the jury,” other than in a motion for 
summary adjudication, and plaintiffs have not brought such a motion. 

 Finally, the Court cannot prohibit defendant from bringing “Motions for Judgment 
on the Pleadings and any Motion for Nonsuit that may be filed prior to the 
opening of the trial,” any more than the Court could prohibit plaintiffs from 
bringing any motions that plaintiffs may deem appropriate.  The Court has and 
will continue to consider all of the parties’ motions, on their procedural and 
substantive merits, as they are brought before the Court. 

 
 Two additional problems, one procedural and one evidentiary, are fatal to 
plaintiffs’ motion. 
 
 First, insofar as plaintiffs are seeking to add any of the new allegations or claims 
previously identified in plaintiffs’ motion for leave to amend the Third Amended Complaint, this 
present motion constitutes an unfounded and procedurally improper motion for reconsideration.  
The Court previously ruled, in pertinent part, as follows: 
 

Plaintiffs attempt to characterize the proposed amendments as minimal in nature.  
The Court finds that the amendments are not minimal in nature.  Plaintiffs 
propose to add 74 new paragraphs of charging allegations, a new theory of 
liability against defendant Michael Affinito (alter ego liability), a new defendant 
(Affinity Land & Construction Company, Inc.), a new cause of action (the Tenth 
Cause of Action for constructive fraud), and a dramatically expanded legal theory 
concerning what assets are included in the “Rurik Pension Plan.”  The avowed 
purpose of these amendments is to increase the number of loans plaintiffs are 
suing on from 2 to 14, and to triple (approximately) the dollar amount of 
defendant’s potential liability.  It would be an egregious denial of due process 
to allow plaintiffs to revise their complaint in this manner on the eve of the third 
date set for trial. 

 
(Minute Order, dated 1-28-19.)  Further, plaintiffs have not complied with the procedural rules 
governing a motion for leave to amend a pleading: there is no proposed amended complaint, 
etc.  Finally, there is no time to allow for the filing of an amended complaint, challenges to the 
pleading of an amended complaint, discovery concerning new claims, and a motion for 
summary adjudication of new claims, given the May 2022 trial date and the imminent expiration 
of the 5-year limitation on bringing cases to trial. 
 
 The second additional problem is evidentiary in nature.  The Court will not consider any 
of the 22 exhibits to plaintiffs’ request for judicial notice and supporting declaration, because 
those exhibits are not tabbed.  (Cal. Rules of Court, rule 3.1110, subd. (f); Local Rule 3.42, 
subd. (3).)  Further, Exhibits 1-4 to the request for judicial notice, assertedly a trust agreement 
and its amendments, are not proper subjects of judicial notice and have not been adequately 
authenticated.  Thus, because all of plaintiffs’ legal arguments are inextricably linked to and 
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assertedly supported by plaintiffs’ exhibits, the motion must be denied on this evidentiary 
ground also. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00286 
CASE NAME: AFFINITO VS. AFFINITO 
HEARING ON MOTION FOR AN ORDER SETTING A SEPARATE TRIAL 
FILED BY MICHAEL AFFINITO 
* TENTATIVE RULING: * 
 
 Defendant’s motion to bifurcate is denied.  This is a comparatively simple case involving 
two loans, and the Court finds that bifurcation would not substantially promote judicial economy.  
Rather, bifurcation would create a significant risk of both undue procedural complexity and 
jury confusion. 

 

  

 3.  TIME:  9:00   CASE#: MSC21-00756 
CASE NAME: SOLORZANO VS. AG ADVISORS 
HEARING ON MOTION TO COMPEL DISCOVERY & DEEM MATTERS ADMITTED 
FILED BY ESTHER ALEXANDRIA SOLORZANO 
* TENTATIVE RULING: * 
 
Continued to March 23, 2022 at 9:00 a.m. in Dept 57. 

 

  

 4.  TIME:  9:00   CASE#: MSL19-05712 
CASE NAME: STATE FARM VS. McKEOWN 
HEARING ON MOTION TO VACATE DISMISSAL & ENTER JUDGMENT 
FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Plaintiff seeks to enforce a stipulated settlement.  The parties previously stipulated to a 
settlement of this case in the total sum of $8,100.00, and they agreed that the court would retain 
jurisdiction to enforce its terms. (Pl. Exh. A passim). The court dismissed the case on July 21, 
2021, and it retained jurisdiction to enforce the settlement pursuant to Code of Civil Procedure 
section 664.6.  
 
Defendant made an initial payment of $5,000.00. But Defendant then failed to make any of the 
monthly payments of $100.00 per month as required by the terms of the settlement agreement. 
Also according to its terms, upon default the Defendant would be responsible for the entire 
balance owed, less any payments made to date.   
 
The balance now due is the principal sum of $5,100.00 (i.e., the settlement amount minus prior 
payments), and costs in the amount of $60.00.   
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All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have been met.   
 
Accordingly, the court will execute and enter judgment for $3,160.00. 
 

 

 5.  TIME:  9:00   CASE#: MSL20-05407 
CASE NAME: NORTHERN CA COLLECTION VS. ESCOBAR 
HEARING ON MOTION FOR CCP SECTION 128.7 SANCTIONS 
FILED BY NORTHERN CALIFORNIA COLLECTION SERVICE, INC. 
* TENTATIVE RULING: * 
 
Off calendar. 
 

  

 6.  TIME:  9:00   CASE#: MSL20-05407 
CASE NAME: NORTHERN CA COLLECTION VS. ESCOBAR 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY NORTHERN CALIFORNIA COLLECTION SERVICE, INC. 
* TENTATIVE RULING: * 
 
Off calendar. 
 

  

 7.  TIME:  9:00   CASE#: MSL20-05407 
CASE NAME: NORTHERN CA COLLECTION VS. ESCOBAR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to May 4, 2022 at 8:30 a.m. Dept. 9 for receipt of Notice of Settlement. 
 

  

 8.  TIME:  9:00   CASE#: MSL21-01876 
CASE NAME: CITIBANK VS. GRAMMATICO 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
Plaintiff has moved for an order requesting admissions to be deemed true.  Plaintiff served 
Set One of Request for Admissions (“RFA”) on Defendant by mail on October 29, 2021. (Pl. 
Mot. p. 3, lines 27-28).  Plaintiff then allegedly sent a letter on December 15, 2021, requesting 
responses by December 27, 2021. (Pl. Mot., Exh. B). Defendant failed to serve responses to 
Plaintiff’s RFA. No opposition to the motion has been filed. The Motion is GRANTED; hence all 
Admissions requested in Set One are deemed to be true. (Code Civ. Proc.  § 2033.280(b)). 
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 9.  TIME:  9:00   CASE#: MSN21-1276 
CASE NAME: HERMANSON VS. AGPAWA 
HEARING ON PETITION FOR APPOINTMENT OF ARBITRATOR 
FILED BY YOLANDA HERMANSON, KEVIN HERMANSON 
* TENTATIVE RULING: * 
 
Plaintiffs filed a petition for the appointment of an arbitrator on February 3, 2022, due to the 
alleged inability of the parties to select an arbitrator collaboratively.  Plaintiffs proposed the 
names of five separate individuals.  Defendants have not responded to the petition, nor have 
they proposed any separate individuals to serve as arbitrators. 
 
The Court nominates the following five persons to serve as mediator for this dispute: 
 

1. Hon. Ellen Sickles James (Ret.)  JAMS 
2. Hon. Bonnie Sabraw (Ret.)  ADR Services 
3. Hon. James Stoelker (Ret.)  JAMS 
4. Sarah F. Burke – Attorney 
5. Joel P. Franciosa – Attorney 

 
If the parties fail to select an arbitrator from this list within ten days from the date of this order, 
then the court will appoint a single arbitrator from this list. 

 

  

10.  TIME: 10:00   CASE#: MSC19-02356 
CASE NAME: GOLDEN GATE MEAT VS. LAMBERT 
JURY TRIAL - SHORT CAUSE / 2 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
 

  

11.  TIME: 10:00   CASE#: MSL21-00771 
CASE NAME: WDR RESTORATION VS. HEJAZIS 
COURT TRIAL - SHORT CAUSE / 1 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
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12.  TIME: 10:00   CASE#: MSL21-01049 
CASE NAME: MIDLAND CREDIT VS. GUTIERREZ 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
 

  

13.  TIME: 10:00   CASE#: MSL21-01061 
CASE NAME: CITIBANK VS. GARRITY 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
 

 

 


